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not included in the Federal agency’s
budget and planning processes, the
Federal agency should determine the
amount of funds needed and seek addi-
tional federal funds. Federal agencies
should include the cost of being fully
consistent with the enforceable poli-
cies of management programs in their
budget and planning processes, to the
same extent that a Federal agency
would plan for the cost of complying
with other federal requirements.

(b) A Federal agency may deviate
from full consistency with an approved
management program when such devi-
ation is justified because of an emer-
gency or other similar unforeseen cir-
cumstance (‘‘exigent circumstance”),
which presents the Federal agency
with a substantial obstacle that pre-
vents complete adherence to the ap-
proved program. Any deviation shall be
the minimum necessary to address the
exigent circumstance. Federal agencies
shall carry out their activities con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
a management program, to the extent
that the exigent circumstance allows.
Federal agencies shall consult with
State agencies to the extent that an
exigent circumstance allows and shall
attempt to seek State agency concur-
rence prior to addressing the exigent
circumstance. Once the exigent cir-
cumstances have passed, and if the
Federal agency is still carrying out an
activity with coastal effects, Federal
agencies shall comply with all applica-
ble provisions of this subpart to ensure
that the activity is consistent to the
maximum extent practicable with the
enforceable policies of management
programs. Once the Federal agency has
addressed the exigent circumstance or
completed its emergency response ac-
tivities, it shall provide the State
agency with a description of its actions
and their coastal effects.

(c) A classified activity that affects
any coastal use or resource is not ex-
empt from the requirements of this
subpart, unless the activity is exempt-
ed by the President under section
307(c)(1)(B) of the Act. Under the con-
sistent to the maximum extent prac-
ticable standard, the Federal agency
shall provide to the State agency a de-
scription of the project and coastal ef-
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fects that it is legally permitted to re-
lease or does not otherwise breach the
classified nature of the activity. Even
when a Federal agency may not be able
to disclose project information, the
Federal agency shall conduct the clas-
sified activity consistent to the max-
imum extent practicable with the en-
forceable policies of management pro-
grams. The term classified means to
protect from disclosure national secu-
rity information concerning the na-
tional defense or foreign policy, pro-
vided that the information has been
properly classified in accordance with
the substantive and procedural require-
ments of an executive order. Federal
and State agencies are encouraged to
agree on a qualified third party(ies)
with appropriate security clearance(s)
to review classified information and to
provide non-classified comments re-
garding the activity’s reasonably fore-
seeable coastal effects.

§930.33 Identifying Federal agency ac-
tivities affecting any coastal use or
resource.

(a) Federal agencies shall determine
which of their activities affect any
coastal use or resource of States with
approved management programs.

(1) Effects are determined by looking
at reasonably foreseeable direct and in-
direct effects on any coastal use or re-
source. An action which has minimal
or no environmental effects may still
have effects on a coastal use (e.g., ef-
fects on public access and recreational
opportunities, protection of historic
property) or a coastal resource, if the
activity initiates an event or series of
events where coastal effects are reason-
ably foreseeable. Therefore, Federal
agencies shall, in making a determina-
tion of effects, review relevant man-
agement program enforceable policies
as part of determining effects on any
coastal use or resource.

(2) If the Federal agency determines
that a Federal agency activity has no
effects on any coastal use or resource,
and a negative determination under
§930.35 is not required, then the Fed-
eral agency is not required to coordi-
nate with State agencies under section
307 of the Act.
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(3)(i) De minimis Federal agency ac-
tivities. Federal agencies are encour-
aged to review their activities, other
than development projects within the
coastal zone, to identify de minimis ac-
tivities, and request State agency con-
currence that these de minimis activi-
ties should not be subject to further
State agency review. De minimis activi-
ties shall only be excluded from State
agency review if a Federal agency and
State agency have agreed. The State
agency shall provide for public partici-
pation under section 306(d)(14) of the
Act when reviewing the Federal agen-
cy’s de minimis activity request. If the
State agency objects to the Federal
agency’s de minimis finding then the
Federal agency must provide the State
agency with either a negative deter-
mination or a consistency determina-
tion pursuant to this subpart. OCRM is
available to facilitate a Federal agen-
cy’s request.

(ii) De minimis activities are activi-
ties that are expected to have insignifi-
cant direct or indirect (cumulative and
secondary) coastal effects and which
the State agency concurs are de mini-
mis.

(4) Environmentally beneficial activi-
ties. The State agency and Federal
agencies may agree to exclude environ-
mentally beneficial Federal agency ac-
tivities (either on a case-by-case basis
or for a category of activities) from
further State agency consistency re-
view. Environmentally beneficial ac-
tivity means an activity that protects,
preserves, or restores the natural re-
sources of the coastal zone. The State
agency shall provide for public partici-
pation under section 306(d)(14) of the
Act for the State agency’s consider-
ation of whether to exclude environ-
mentally beneficial activities.

(5) General consistency determina-
tions, phased consistency determina-
tions, and national or regional consist-
ency determinations under §930.36 are
also available to facilitate federal-
State coordination.

(b) Federal agencies shall consider all
development projects within the coast-
al zone to be activities affecting any
coastal use or resource. All other types
of activities within the coastal zone
are subject to Federal agency review to

§930.34

determine whether they affect any
coastal use or resource.

(c) Federal agency activities and de-
velopment projects outside of the
coastal zone, are subject to Federal
agency review to determine whether
they affect any coastal use or resource.

(d) Federal agencies shall broadly
construe the effects test to provide
State agencies with a consistency de-
termination under §930.34 and not a
negative determination under §930.35
or other determinations of no effects.
Early coordination and cooperation be-
tween a Federal agency and the State
agency can enable the parties to focus
their efforts on particular Federal
agency activities of concern to the
State agency.

§930.34 Federal and State agency co-
ordination.

(a)(1) Federal agencies shall provide
State agencies with consistency deter-
minations for all Federal agency ac-
tivities affecting any coastal use or re-
source. To facilitate State agency re-
view, Federal agencies should coordi-
nate with the State agency prior to
providing the determination.

(2) Use of existing procedures. Federal
agencies are encouraged to coordinate
and consult with State agencies
through use of existing procedures in
order to avoid waste, duplication of ef-
fort, and to reduce Federal and State
agency administrative burdens. Where
necessary, these existing procedures
should be modified to facilitate coordi-
nation and consultation under the Act.

(b) Listed activities. State agencies are
strongly encouraged to list in their
management programs Federal agency
activities which, in the opinion of the
State agency, will have reasonably
foreseeable coastal effects and there-
fore, may require a Federal agency
consistency determination. Listed Fed-
eral agency activities shall be de-
scribed in terms of the specific type of
activity involved (e.g., federal reclama-
tion projects). In the event the State
agency chooses to describe Federal
agency activities that occur outside of
the coastal zone, which the State agen-
cy believes will have reasonably fore-
seeable coastal effects, it shall also de-
scribe the geographic location of such

253



